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A /ORDER

Per G Manjunatha, AM:

This appeal filed by the Revenue is directed against order
of learned Commissioner of Income Tax (Appeals)-6, Chennai, dated

28.02.2018 and pertains to assessment year 2013-14

2. The Revenue has raised the following grounds of appeal:-



2 I.T.A. No.1676/Chny/2018

“1.The Order of the learned Commissioner of Income Tax (Appeals) is
contrary to the Law and facts of the case.

2.1 The CIT(A) ought to have appreciated the fact that the AO made the
disallowance u/s.68 of the Act for the reason that the assessee could not
prove the credit worthiness of the said loan with evidences.

2.2 The CIT(A) failed to call for the remand report from the AO while
allowing an amount of Rs.85,00,000/- based on the submissions of the
assessee which was not submitted before the AO during course of scrutiny
proceedings, which is in violation of provisions of Rule 46A.

3.1 The CIT(A) erred in deleting the disallowance u/s.37 of Rs.1,92,00,725/-
by holding that there was a direct nexus between the expenditure incurred
and the business of the assessee.

3.2 The CIT(A) ought to have appreciated the fact that the AO made the
disallowance u/s.37 of the Act for the reason that the assessee could not
prove that the said commission expenditure was incurred for business
purposes.

3.3 The CIT(A) failed to call for the remand report from the AO while
allowing an amount of Rs. 1,92,00,725/- based on the submissions of the
assessee which was not submitted before the AO during course of scrutiny
proceedings, which is in violation of provisions of Rule 46A.

4.1 The CIT(A) erred in directing the AO to delete the disallowance of
miscellaneous expenses of Rs.32,60,000/- by holding that it was a normal
routine expenses incurred in the course of business.

4.2 The CIT(A) ought to have appreciated the fact that the assessee had not
produced any vital evidence i.e., bills/documents and details in support of its
claim, which were expended wholly and exclusively for business purpose.

5. For these and other grounds that may be adduced at the time of hearing, it
is prayed that the order of the learned Commissioner of Income Tax
(Appeals) be set aside and that of the Assessing Officer be restored.”
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3. The brief facts of the case are that the assessee company is
engaged in the business of sale of foreign exchange to individual
travelers, corporate houses, etc. The assessee is also engaged in
the business of remittance of foreign demand drafts to students
referred to by M/s. Credila Financial Services Pvt. Ltd., under AD-II
category authorized by RBI. The assessee has filed its return of
income for the assessment year 2013-14 on 23.09.2013 declaring
income of Rs.1,85,06,830/-. The case has been taken up for
scrutiny and assessment has been completed u/s.143(3) of the
Income Tax Act, 1961 (hereinafter the ‘Act’) on 21.03.2016 and
determined total income of Rs.4,94,67,555/- by inter-alia making
addition towards unexplained cash credit u/s.68 of the Act of
Rs.85,00,000/- towards unsecured loan received from Shri R.D.
Sukumar Babu, the Director of the company, disallowance of
commission expenses u/s.37 of the Act of Rs.1,92,00,725/-, on the
ground that the assessee has failed to furnish required information
to establish that said commission expenditure was incurred for the
purpose of business. The AO has also made adhoc disallowance of
20% of various administrative and other expenses and made
addition of Rs.32,60,000/- on the ground that no evidence has been

filed to prove nexus between expenditure debited to the profit &
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loss account and business of the assessee. The assessee carried the
matter in appeal before the first appellate authority and contested
various additions made by the AO along with certain additional
evidences. The Id.CIT(A) for the reasons recorded in his appellate
order dated 28.02.2018 deleted additions made by the AO towards
disallowance of commission expenses u/s.37 of the Act,
disallowance of various administrative and other overhead expenses
and addition towards unexplained cash credit. Aggrieved by the

CIT(A) order, the Revenue is in appeal before us.

4.  The first issue that came up for our consideration from Ground
No.2 of Revenue appeal is deletion of addition made towards
unsecured loan taken from Shri R.D. Sukumar Babu. The assessee
has received a sum of Rs.2,35,00,000/- loan from Shri R.D.
Sukumar Babu and returned a sum of Rs.1,50,00,000/- during the
same financial year, balance outstanding of Rs.85,00,000/- shown
under the head ‘unsecured loans’. The assessee has paid interest
on said loan of Rs.17,73,555/- and has also deducted TDS at the
rate of 10% and remitted to Government account. The AO has
made addition on the ground that the assessee has failed to prove

the genuineness of unsecured loan. It was the explanation of the
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assessee before the lower authorities that identity of the creditor is
satisfied and genuineness of the loan is also not in dispute because
the loan has been taken from shareholder of the company whose

credentials have been furnished to the AO.

4.1 We have heard both the parties, perused materials available
on record and gone through orders of the authorities below. We
find from the order of the Id.CIT(A) that the loan has been taken
from shareholder of the company, that means the identity of the
creditor is not disputed by the AO. As regards, genuineness of the
transaction, loan has been taken through bank and part of loan has
been repaid through cheque. The assessee had also paid interest
after deducting applicable TDS. Therefore, there is no reason for
doubting the genuineness of transaction. As regards,
creditworthiness of the creditor, the assessee has filed necessary
evidences to discharge creditworthiness including financial
statements filed for the relevant assessment year. The CIT(A) after
considering relevant facts has deleted addition made by the AO
towards unsecured loan u/s.68 of the Act. Facts remain unchanged.
The Revenue has failed to bring on record further evidences to

counter the findings of the facts recorded by the Id.CIT(A). Hence,
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we are inclined to uphold the findings of Id.CIT(A) and reject the

ground taken by the Revenue.

5. The next issue that came up for our consideration from Ground
No.3 of Revenue appeal is deleting the disallowance of commission
expenses u/s.37 of the Act. The facts with regard to the impugned
dispute are that the assessee is engaged in the business of sale of
foreign exchange to individual travelers, corporate houses, etc. The
main source of income of the assessee is commission received from
M/s. Credila Financial Services Pvt. Ltd., for remittance of foreign
demand drafts to students referred to by the company. The major
receipt for the year was come from M/s. Credila Financial Services
Pvt. Ltd., and such payment has been made through proper banking
channels after deducting applicable TDS. The AO has disallowed
commission expenses on the ground that assessee had not
furnished the required information to establish the nexus between

commission expenditure and business of the assessee.

5.1 The Id.DR submitted that the Id.CIT(A) has erred in deleting
disallowance of commission expenses u/s.37 of the Act by holding

that there is a direct nexus between expenditure incurred and the
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business of the assessee without appreciating the fact that the
assessee could not file any evidences to prove business nexus with

that company.

5.2 The Id.AR for the assessee on the other hand strongly
supporting order of the Id.CIT(A) submitted that there is no doubt in
genuineness of payment because the said payment was made
through proper banking channel after deducting applicable TDS and
hence, the reason given by the AO to disallow said expenses is

incorrect.

5.3 We have heard both the parties, perused materials available
on record and gone through orders of the authorities below. There
is no dispute with regard to the fact that major source of income for
the year under consideration is commission received towards
remittance of foreign demand drafts to students referred to by M/s.
Credila Financial Services Pvt. Ltd., under AD-II category authorized
by RBI. It is also not in dispute that the assessee has paid
commission to M/s. Credila Financial Services Pvt. Ltd., which is in
commensurate with volume of business generated from them. The

assessee has also filed necessary evidences to prove genuineness of
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payment and nexus between expenditure and business of the
assessee by filing various evidences including Form 16 issued to the
party for deduction of TDS on said payment. The Id.CIT(A) after
considering relevant facts has rightly deleted addition made by the
AO towards disallowance of commission expenditure. The Revenue
neither bring on record any evidence to prove that expenditure
incurred under the head commission expenditure is not genuine nor
counter the findings of fact recorded by the Id.CIT(A). Therefore,
we are of the considered view that there is no error in the findings
recorded by the CIT(A) and hence, we are inclined to uphold the

order of the CIT(A) and reject the ground taken by the Revenue.

6. The next issue that came up for our consideration from Ground
No.4 of Revenue appeal is adhoc disallowance of miscellaneous
expenses amounting to Rs.32,60,000/-. The AO has disallowed 20%
of various expenses including printing & stationery, office
maintenance and electricity charges, on the ground that the
assessee has not filed any evidences to prove that said expenses
are normal business expenses which had to be incurred wholly and
exclusively for the business of the assessee. It was the claim of the

assessee before the lower authorities that all expenses incurred
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under the head ‘miscellaneous expenses’ are incurred wholly and
exclusively for the business of the assessee and further AO has
made adhoc disallowance without any query with regard to said
expenditure. The assessee further claimed that it had furnished all
evidences before the AO and also proved that out of total expenses
deferred revenue expenditure written off of Rs.7,97,889/- was

already disallowed in the statement of computation of income.

6.1 Having heard both the sides and considered material on
record, we find no reason to interfere with the findings recorded by
the CIT(A) to delete adhoc disallowance of miscellaneous expenses
for the simple reason that AO has made ad-hoc disallowance of
expenses without pointing out any discrepancy in expenditure
debited in the profit & loss account. It is an admitted fact that in
order to disallow any expenditure, there should be some finding of
fact that either the expenditure was not incurred wholly and
exclusively for the purpose of business or the assessee is not able to
substantiate the expenditure with necessary evidences. In this
case, no such finding is recorded by the AO before making any
adhoc disallowance. The CIT(A) after considering relevant facts has

rightly deleted addition made by the AO towards adhoc disallowance
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of various expenses. Hence, we are inclined to uphold the findings

of CIT(A) and reject ground taken by the Revenue.

8. In the result, the appeal filed by the Revenue is dismissed.

Order pronounced in the court on 9™ August, 2021 at Chennai.
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